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PRACTICE TIP

A Primer on
Preserving Statute
Of Repose Defenses

By Doug Pfeifer

From the first year of law
school, attorneys know that one
of the first things they must de-
termine when responding to a
complaint is whether the claims
are time-barred, either by an ap-
plicable statute of limitation, or
statute of repose. Most attorneys
are familiar with equitable tolling
of limitation periods, but prod-
uct liability attorneys and their
clients are often less acquainted
with tolling or revival of peri-
ods of repose through post-sale
actions by the manufacturer or
seller of the product at issue.
Statutes of repose, like statutes
of limitation, vary from state to
state, but generalities about the
effect of post-sale manufacturer
or seller conduct have emerged.
This article discusses the emerg-
ing law and concludes with
some advice on how to foresee
and deal with that law.

WHAT IS A STATUTE OF
REPOSE?

A statute of repose differs from
a statute of limitations. Where a
statute of limitations establishes
the time period within which a
lawsuit must be commenced af-
ter a cause of action accrues, a
statute of repose extinguishes
the cause of action after a fixed
time period, usually measured
from the delivery date of the
product, regardless of when the
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cause of action accrues. Stuart v.
American Cyanamid Co., 158 F3d
622, 627 (2nd Cir. 1998). Thus, a stat-
ute of repose bars a claim even if the
statute of limitation does not. The
policy underlying statutes of repose
posits that prohibiting claims after a
certain period of time allows manu-
facturers to plan their affairs with a
degree of certainty unburdened by
unknown potential liability. See Reese
v. Nat’'l Mine Serv. Co., 672 F. Supp.
1116, 1118 (S.D. Ill. 1987); Black v.
Henry Pratt Co., 778 F.2d 1278, 1284
(7th Cir. 1985).

Doug Pfeifer, an associate in the
Minneapolis office of Bowman and
Brooke, LLP, practices in the areas
of product liability defense, auto-
motive defense, recreational vehi-
cles litigation, toxic torts and motor
vehicle warranty litigation. Phone:
612-672-3253. E-mail: doug.pfeifer@
msp.bowmanandbrooke.com

Though many states have stat-
utes of repose that apply in the
product liability context, the major-
ity of states do not. Nonetheless, a
statute of repose, where applicable,
can in some cases offer a complete
defense. Among the states that do
have statutes of repose, the repose
periods can differ greatly. Illinois,
for example, has a twelve-year pe-
riod of repose, see 735 Ill. Comp.
Stat. 5/13-213(b)), while North Car-
olina has a six-year period of re-
pose, see N.C. Gen Stat. § 1-50(0).
Nebraska has a ten-year period of
repose for products manufactured
in Nebraska, but borrows the ap-
plicable repose period for products
manufactured elsewhere as long
as the period is not less than ten
years. Neb. Rev. Stat. § 25-224. The
General Aviation Revitalization Act
(“GARA”), which was signed into
law in 1994, created an 18-year fed-
eral statute-of-repose for the gener-
al aviation industry. Cases decided
under GARA will not be included
in this article due to their specific
nature.

WHAT ACTIONS BY A
MANUFACTURER OR
SELLER WILL TOLL OR

RESTART THE STATUTE?
Post-sale actions by a manufac-
turer or seller can toll or revive pe-
riods of repose, depending upon
the nature and extent of the actions.
The period of repose will probably
toll or revive if the manufacturer or
seller regains control of the prod-
uct and makes significant changes
to the product, but not when sim-
ple maintenance of the product is
all that is involved. The more the
manufacturer or seller is involved,
the greater the tendency of courts
to hold that their conduct tolls or re-
vives the period of repose. Conduct
by someone other than the manu-
facturer or seller, not acting on be-
half of the manufacturer or seller,
will not arrest the running of the re-
pose period. See Masters v. Hesston
Corp., 291 F.3d 985, 989-90 (7th Cir.
2002). Even then, absent conduct
tantamount to an overhaul, ordinary
continued on page 9
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maintenance by or on behalf of a
manufacturer or seller will not toll
or restart a statute of repose. Hayes
v. Otis Elevator Co., 946 F.2d 1272,
1277 (7th Cir. 1991).

Thus, the question becomes, when
do the actions of a manufacturer
become more than ordinary mainte-
nance? Examination of a number of
cases in the 1980s and early 1990s
began to flesh out an answer to this
question.

In 1983, the United States District
Court for the Southern District of
Indiana denied summary judgment
for the manufacturer of a 15-year-
old printing press where the press
had been reconditioned by the
manufacturer’s successor four years
prior to the plaintiff’s injury. Denu
v. Western Gear Corp., 581 F. Supp.
7, 8 (S.D. Ind. 1983). Though the
court did not have enough informa-
tion to determine what changes, if
any, had been made to the press,
the court held that “The extent and
nature of the manufacturer’s altera-
tions, modification or recondition-
ing of the product are certainly ma-
terial questions of fact which have
a bearing on whether the manufac-
turer has introduced a ‘new’ prod-

uct into commerce and whether he
should be held liable for defects in
that product.”

In Fugate v. AAA Mach. & Equip.
Co., 593 F. Supp. 392, 393 (E.D. Tenn.
1984), the court held that “a piece of
machinery that is substantially rebuilt
or reconditioned becomes a ‘new’
product for the purpose of a products
liability action and that a statute of
[repose] begins to run from the date
of its sale.” Therefore, it was a fact
question whether the grinding wheel
at issue qualified as a “new” product
based on its reconditioning.

Courts have recognized, however,
that changes to a product must be
proximately related to the injury.
“[Plermitting the sale of replace-
ment parts to extend or toll the stat-
ute of limitations would subject a
manufacturer to virtually perpetual
liability for unreasonably danger-
ous conditions and defects existing
in a product as originally delivered.”
Black v. Henry Pratt Co., 778 F.2d
1278, 1284 (7th Cir. 1985) (hold-
ing the sale of a replacement part
unrelated to the alleged defect or
unreasonably dangerous condition
for the original product does not
extend or toll the statute of limita-
tions); Hinds v. Compair Kellogg,
776 F. Supp. 1102, 1107 (E.D. Va.
1991) (holding that replacement of

two components did not constitute
a new introduction into commerce
where the subject air compressor
never went through any substantial
overhaul or reconditioning, and the
manufacturer never reacquired pos-
session, custody, or control of the
air compressor after it was sold).

In 1993, the Seventh Circuit synthe-
sized these cases and described the
circumstances under which a period
of repose will restart. Richardson uv.
Gallo Equip. Co., 990 F2d 330 (7th
Cir. 1993). First, the court explained,
“any reconstruction or reconditioning
(as distinct from a mere repair — a
familiar distinction in other areas of
law, see, e.g., Aro Mfg. Co. v. Convert-
ible Top Replacement Co., 365 U.S.
330, 81 S. Ct. 599, (1961)) which has
the effect of lengthening the useful
life of a product beyond what was
contemplated when the product was
first sold starts the statute of repose
running ‘new.” The court noted that,
without this rule, a statute of repose
would create the incentive for manu-
facturers to reconstruct or recondi-
tion old products rather than build
new ones. Aro, cited by the Richard-
son court as defining the different
between repair and reconstruction
or reconditioning, was a patent case
that held that “reconstruction of a

continued on page 10
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patented entity, comprised of un-
patented elements, is limited to such
a true reconstruction of the entity as
to ‘in fact make a new article, after
the entity, viewed as a whole has
become spent.” Aro, 365 U.S. at 346,
81 S. Ct. at 604 (citations omitted).
Second, the court explained, “by in-
corporating a defective component
into an old product the incorporator
cannot obtain the protection from
suit that the statute of repose gave
the old product.”

A later decision from the Nebraska
Supreme Court further expounded
on Richardson and illustrates how
the law that has developed in this
area applies when one entity refur-
bishes a product manufactured by
a separate entity. Divis v. Clarklift
of Nebraska, Inc., 590 N.W.2d 696
(Neb. 1999). In 1979, Clark Mate-
rial Handling Company (“Clark”)
shipped a forklift to Christy Equip-
ment Company, the predecessor
to Clarklift of Nebraska (“Clark-
lift”). Later that year, Clarklift sold
the forklift to another company. In
1992, Wahoo Concrete, Divis’s em-
ployer, sought to purchase a used
forklift from Clarklift. Clarklift re-
purchased the forklift for resale
to Wahoo. Prior to delivering the
forklift to Wahoo, Clarklift substan-
tially refurbished the forklift and
also installed a side-shifter. Clarklift
further provided a warranty on the
drive train for the forklift. Clark, the
original manufacturer, approved the
addition of the side-shifter as part
of its standard procedure regarding
its forklifts, but did not approve the
refurbishment. In 1994, Divis was
assisting with the manufacture of
concrete slabs when a weld broke
on the forklift and Divis was in-
jured. Divis sued both Clark and
Clarklift. Both companies moved
for summary judgment on the basis
that the claims were barred by Ne-
braska’s ten-year statute of repose.
Because all parties agreed that the
weld failure could be traced back
to the time of manufacture in 1979,
the district court ruled in favor of
the defendants. Divis appealed
claiming that: 1) the statute of re-
pose began anew when Clarklift

reconditioned and refurbished the
forklift, which Clark approved and
authorized; 2) the statute of repose
did not apply to the allegations of
negligence; and 3) a factual issue
existed regarding whether the war-
ranty fell under exceptions to the
statute of repose.

In affirming the lower court’s
decision, the Nebraska Supreme
Court first noted that courts have
employed a two-part test to deter-
mine whether the statute of repose
should recommence when a prod-
uct has been refurbished.

First, courts must
determine whether the
refurbishment resulted

in a “new product.”

First, courts must determine
whether the refurbishment resulted
in a “new product.” To determine
whether the product should be con-
sidered “new,” courts must inquire
whether the refurbishing has length-
ened the product’s useful life be-
yond what was contemplated when
the product was first sold. Second, if
the product is considered “new,” the
suit will still be time barred unless
the refurbishing was defective and
proximately caused the injury. Id. at
700 (citations omitted).

Using this analysis, the court held
that the action against Clark was
time-barred because even though
Clark had approved the addition
of the side-shifter, the side-shifter
did not extend the useful life of the
forklift or was not the proximate
cause of the injury.

In regard to Clarklift, the court
assumed that the refurbishment, to-
gether with the addition of the side-
shifter, did extend the useful life of
the forklift. However, since neither
the refurbishment nor the side-
shifter was the proximate cause of
the injury, the claim against Clark-
lift was also time barred. Likewise,
the negligence claim against Clark-
lift also failed on proximate cause
as did the warranty claim because
the warranty had expired and there
was no evidence that the drive train
(the subject of the warranty) was at

all related to the latent defect in the
weld. (Note: some statutes of repose
expressly provide that the statute
will not bar a claim if the product is
warranted for a period longer than
the repose period. See, e.g., 735 Ill.
Comp. Stat. 5/13-213(b); Conn. Gen.
Stat. § 52-577a(d)).

In addition to the above, some case
law suggests that replacing a defec-
tive component with a component
of the same design will not restart a
statute of repose. See In re Air Disas-
ter at Ramstein Air Base, German) v.
Lockheed Corp., 81 F3d 570, 573 n. 5
(5th Cir. 1996) (citing Butchkosky v.
Enstrom Helicopter Corp., 855 F.Supp.
1251, 1257 (S.D.Fla. 1993) (modifica-
tion must change original design of
critical component that is alleged to
have cause the injury)); Hayes v. Otis
Elevator Co., 946 F.2d 1272, 1277 (7th
Cir. 1991). Further, supplemental ma-
terials provided separately from the
product will not necessarily restart
the period of repose, but may actual-
ly trigger a separate statute of repose.
In Driver v. Burlington Aviation,
Inc., 430 S.E.2d 476 (N.C. Ct. App.
1993), the plaintiff was injured when
a Cessna aircraft in which he was a
passenger crashed, due to carburetor
icing. The plaintiff did not allege that
the aircraft was defective, but rather
alleged that the manual, which had
been sold separately, contained inad-
equate warnings related to icing. The
court of appeals held that the defec-
tive product at issue was indeed the
manual and that the date of sale for
the manual, not the aircraft, would
trigger the statute of repose.

CONCLUSION

Understanding when a statute
may be tolled or restarted is an im-
portant step in evaluating a prod-
uct liability claim. As shown by the
above discussion, general repairs
and maintenance will not restart a
statute of repose. Rather, the service
to the product must either: 1) be in-
tended to lengthen the useful life of
the product beyond that originally
contemplated and introduce a de-
fect into the product; or 2) an al-
teration must have been made that
changes the specifications of the
product and introduces a defect.
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