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QUALIFIED
IMMUNITY

This immunity exists when the A/E is acting in a

quasi-judicial manner as an arbitrator.

FOR ARCHITECTS

CHARLES (CJ) SCHOENWETTER, ESQ

hether acting as an inde-
pendent contractor,
owner’s agent or as an
arbiter of disputes,
architects and engineers
(“A/E’s”) are at the epicenter of a con-
struction project. They are familiar with
most aspects of a project. It is not sur-
prising then, that A/E’s often are included
in the litigation or arbitration of dis-
putes. On an annual basis, it is estimated
the United States construction industry
spends $10 to $37 billion on litigation.'
Given the economic and other costs of
litigation, A/E’s need to be aware of effec-
tive defenses that can be used to extri-
cate themselves from disputes early in the
process, before significant expenses are
incurred.

Immunity and its importance

The doctrine of immunity is a legal
defense that can be effectively used by
architects and engineers to shield them
from liability. Generally, immunity is
described as a freedom or exemption

The information in this article is intended to familiarize you
with the law in this area. It is not intended to be an exhaus-
tive presentation of legal information on this particular sub-
ject, and in no way constitutes an opinion of law. Your own
attorney must review this information to determine how it
may apply to your particular situation.
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AND ENGINEERS

from a penalty, burden or duty; a type
of special privilege.? There are two cat-
egories of immunity: absolute and qual-
ified. Absolute immunity, as its name
implies, provides a total shield from lia-
bility—without any exemptions. For
example, when judges perform judicial
acts within their jurisdiction, they are
absolutely immune from lawsuits seek-
ing money damages.® Qualified immu-
nity, however, provides immunity only
within a narrow scope depending on the
unique facts of each case. With rare excep-
tions, the immunity that may protect
A/E’s is a qualified immunity.

The immunity defense, if raised early
in litigation, can be an effective tool in
minimizing costs of defense. Although
it is technically not an affirmative defense,
an A/E may affirmatively raise the immu-
nity doctrine as a preclusive bar to fur-
ther litigation in a motion to dismiss
immediately after a case is filed in court.
In applying this defense, the court need
only look to the allegations against the
A/E in the complaint: “If the tortious
conduct with which [the A/E] is charged
is connected with and arises out of his
determination of an owner-contractor dis-
pute, [the A/E] is usually immune against
the charge.”*

Immunity, whether qualified or
absolute, is an entitlement to be free



from the burdens of time-consuming
pre-trial matters and the trial process
itself.® Accordingly, even if a trial court
judge disagrees as to the applicability of
the immunity doctrine, the issue may be
immediately appealed to ensure that a cor-
rect decision is made. As explained by one
court, the benefits of immunity are “effec-
tively lost” if a case is erroneously per-
mitted to proceed at the district court level
while an interlocutory appeal of a denial
of immunity is pending.®

A number of years ago, experts esti-
mated that litigation fees for a con-
struction lawsuit involving claims of
less than $100,000 would cost more than
the amount of money in dispute.” That
conclusion reinforces the need to resolve
litigation early. The lifecycle of most
construction disputes that go to trial
ranges from 12 to 24 months, on aver-
age. The immunity doctrine, when
applicable, can effectively stop defense
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costs almost immediately after a case
is filed. This can save tens of thousands
of dollars.

Historical basis for immunity

Although well-recognized, many state
appellate courts have not yet had an
occasion to address the immunity doc-
trine in the context of applying a pro-
tective shield to architects and engineers.
This may cause some initial hesitancy
by trial courts to apply the immunity doc-
trine in a manner that benefits A/E’s. For-
tunately, though, the application of the
immunity doctrine to A/E’s is a natural
progression and extension of the judi-
cial immunity doctrine and the arbi-
tral immunity doctrine. Case law
protecting judges and arbitrators from
civil liability through immunity defenses
has existed for hundreds of years, dat-
ing back to English common law.® Cases
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discussing the application of the immu-
nity doctrine to A/E’s clearly acknowl-
edge and rely on the analogous actions
of an A/E exercising authority as an
arbitrator and a judge acting in his or
her judicial function:

Asa quasi-arbitrator {the architect] performs

what is usually referred to as a‘quasi-judicial’

function *** and is clothed with an immunity,

analogous to judicial immunity, against actions

by either of the parties arising out of his per-

formance of his quasi-judicial duties.’

Use of architects and engineers as ini-
tial decision makers and arbiters of dis-
putes is a natural progression of the
A/E’s duties. It has been the status quo
for many decades. Arguably, no one
else—owners and contractors included—
knows more about a construction pro-
ject on which they all work. As
professionals, despite often being paid
by the project owner, A/E’s commit them-
selves to determining disputed issues
fairly and impartially.”

All states recognize judicial immu-
nity and the related doctrine of quasi-
judicial or arbitrator immunity. Because
the policy rationales supporting these
established doctrines are equally applic-
able when A/E’s act in the role of an
initial decision maker resolving dis-
putes between an owner and a con-
tractor, it is very likely that courts will
find A/E’s immune from suit when the
A/E’s are acting within the scope of
their contractual duties to determine dis-
puted issues.

Arbitrator immunity rests on the pub-
lic policy of preserving the integrity and
independence of arbitrators (i.e., quasi-
judicial officers) so they will impartially
act on their convictions free from the
apprehension of possible consequences.
However, in the absence of an agreement
requiring a person to independently exer-
cise authority as an arbitrator in deter-
mining a dispute, the immunity afforded
an arbitrator is not applicable.

The doctrine of immunity protecting
arbitrators, though, was not designed to
protect—and does not protect—every
action of an arbitrator. It is a qualified
privilege that protects the arbitrator only
when exercising an authority that is
essentially judicial in nature.” Purely
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administrative acts thatinvolve no exer-
cise of judgment typically are not pro-
tected by the immunity-—although they
may qualify if they require investigation
and determination of facts."

If no case law exists in a jurisdiction
directly applying immunity to A/E’s,
then an A/E defendant will necessarily
rely on existing case law from that juris-
diction applying quasi-judicial and arbi-
tral ‘immunity. This should be
supplemented with citations to the
numerous cases from other jurisdictions
recognizing immunity applied in the
context of an A/E making determina-
tions of an essentially judicial nature
and setting forth the standard for whether
immunity is applicable to A/E’s.

Standard for applying immunity

The immunity applicable to architects
and engineers depends on the facts of each
unique case and, typically, is a quali-
fied and limited privilege. Immunity is
inapplicable to claims for breach of con-
tract. Most significantly, immunity is
only applicable when the A/E actsinan
essentially judicial function, such as
when the A/E makes a determination of
a disputed issue between the owner and
a contractor:

The rule seems to be well settled that an archi-
tect who by agreement between the owner and
the contractor is empowered to resolve dis-
putes arising between them acts, in resolving
such disputes, as a quasi-arbitrator. As a quasi-
arbitrator he performs what is usually referred
to as a ‘quasi-judicial’ function *** and is
clothed with an immunity *** against actions
brought by either of the parties arising out of
his performance of his quasi-arbitrator’s duties.

It attaches to every act done in the judicial
capacity, but to no other. Thus the architect
has no immunity as an architect; immunity
attaches only when he is performing those par-
ticular and limited functions which require
the architect to act in the capacity of a judge."®

Accordingly, for the immunity to be
applicable:

1. The A/E must be acting as an arbi-
trator to resolve a dispute, or other-
wise be acting in some
quasi-judicial capacity;

2. There must be an agreement
between the owner and the contrac-
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tor pursuant to which the A/E is

acting in a quasi-judicial capacity;

and
3. The A/E must be acting in good
faith.

It is important to understand when
immunity does not protect an A/E. Exer-
cising an essentially judicial function is
a threshold element. In J.J. Craviolini v.
Scholler & Fuller Associated Architects,"
the contractor alleged that when it
pointed out deficiencies in the archi-
tect’s plans and specifications, the archi-
tect undertook a course of action to
“maliciously, deliberately and inten-
tionally ...bankrupt [the contractor] and
to interfere with the contract relations”
between the contractor and the owner by
inducing a breach of the contract. The
architect defended on the basis that
because of its “quasi-judicial” immunity
in settling disputes under the contract,
the contractor could not maintain a cause
of action against it. The Arizona Supreme
Court held no quasi-judicial immunity
applied to the acts of the architect for which
liability was sought because the archi-
tect was not deciding a dispute between
the owner and contractor."

In the overwhelming majority of cases,
immunity is applicable to bar claims of
negligence, but is not available to insu-
late an A/E from liability for intentional
tort claims of fraud, conspiracy or other
corruption. In Alabama, however, archi-
tects and engineers benefit from case
law that expressly holds (or at least sug-
gests) that immunity is applicable “where
a decision is the result of fraud or cor-
ruption.”® This is the outermost reach
of the qualified immunity doctrine as
applied to A/E’s and may, in fact, con-
stitute absolute privilege. By way of con-
trast, courts in North Carolina draw the
line between immunity and liability
much more narrowly and require design
professionals to exercise their discre-
tion not only with good faith, but also
in a manner that does not constitute a
gross mistake."

Ordinarily, the complaining party
must carry the burden of establishing
fraud or lack of good faith. An A/E, after
raising the issue, may not be responsi-
ble to prove applicability of the immu-

QUALIFIED IMMUNITY

nity defense in the first instance.’ An
A/E’s poor judgment or excessive rigid-
ity in requiring literal compliance with
the construction contract will not be
sufficient to demonstrate the required
element of bad faith."

It is also clear that an A/E must actu-
ally exercise discretion, that is, make a
determination within his or her arbitral
responsibility in order for immunity to
be available. When an A/E refuses, or
fails, to make a decision in a timely man-
ner, then no protection is afforded by
the immunity doctrine.

In E.C. Ernst, Inc. v. Manhattan Con-
struction Company of Texas, the owner
hired a contractor to build and ren-
ovate a hospital. Prior to the begin-
ning of construction, the owner
and contractor agreed the archi-
tect who designed the renovations
would arbitrate any dispute that
would arise during construction. A dis-
pute arose between the owner and con-
tractor. After more than a year, the
architect had failed to respond to either
party’s attempts to arbitrate the matter.
The court addressed this misfeasance
versus nonfeasance issue and held the

architect’s delay was outside the scope of

the arbitral process, and therefore the
architect was not immune from suit:

In his role as interpreter of the contract and
as private decision-maker, the [architect] has
a duty, express or implied, to make reason-
ably expeditious decisions. Where his action,
or inaction, can fairly be characterized as delay
or failure to decide rather than timely decision-
making (good or bad), he loses his claim to immu-
nity because he loses his resemblance to a
judge. He has simply defaulted on a contrac-
tual duty to both parties.?

Given the standard for applying immu-
nity to protect architects and engineers,
there are a number of A/E determinations
that are likely subject to an immunity
defense in a typical case. Those deter-
minations include, for example:

+ Interpreting the meaning and intent
of the plans and specifications;

+ Authorizing additional work not
expressly authorized in the con-
struction contract; and

- Determining whether a change
order must be issued, and if so the
amount of time or compensation
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that must be added or subtracted

from the contract.

There is also case law authority hold-
ing thatissuing a certificate of final com-
pletion or recommending final payment
may fall within the immunity-protected
arbitral function of an A/E.?" However,
under normal circumstances, the major-
ity of courts to consider this issue have
refused to extend immunity to A/E’s who
negligently certify the completion of
work.? This appears to be the better rule,
unless unique circumstances of a particular
case demonstrate such a determination
was subject to a dispute and required
exercise of judgment similar to that which
would be exercised by an arbitrator.

Policy reasons

There are many sound policy reasons
supporting the application of a quali-
fied immunity doctrine to architects and
engineers acting in a quasi-judicial role
as an arbiter of disputes. To the extent
this application of immunity is not rec-
ognized in a particular jurisdiction where
an A/E is named as a defendant, these pol-
icy reasons take on special importance.
They may form the basis of case law
precedent determining the scope of the
immunity defense for future cases brought
against A/E’s.

It is important to note that recogniz-
ing a qualified immunity in favor of
architects and engineers is a compro-
mise position. It is far from the absolute
privilege applicable to judges. It still
provides a theory of liability if an A/E
is corrupt, acts fraudulently, or engages
in intentional tortious behavior. More-
over, a qualified privilege applicable only
when an A/E exercises a contract-based
authority that is essentially judicial in
nature still allows the possibility of tra-
ditional negligence claims against an
A/E when acting as the owner’s agent
and representative on the job site, or
when acting as an independent con-
tractor drafting plans and specifications.

A qualified immunity provides the
balance needed to ensure that architects
and engineers can impartially perform
their discretionary duties and render
decisions on the merits free from the
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chilling effect of others trying to influ-
ence them. A qualified immunity allows
A/E’s to exercise their discretion rather
than being strong-armed into a decision
by the party—often the owner—who is
paying for the A/E’s services. As explained
in Lundgren v. Freeman:

There are strong pressures pushing [architects

and engineers] in the direction to being unfair

to the contractor.

LS A

If their decisions can thereafter be questioned
in suits brought against them by either party,
there is a real possibility that their decision will
be governed more by fear of such suits than
by their own unfettered judgment as to the
merits of the matter they must decide.?®

Acknowledging a qualified immunity
also serves other important functions;
it promotes efficiency and determina-
tion of disputes by professionals famil-
iar with the construction project. The
construction process has at times been
described as organized chaos, with many
opportunities for garden-variety dis-
putes to blossom into litigation. By pro-
viding a qualified immunity to A/E’s, these
disputes are resolved sooner than they
would be otherwise and the resolution
is determined by someone who already
possesses familiarity with the project.
This maximizes efficiencies in two
respects. First, issues are more likely
resolved on the job site in their infancy—
before gaining critical mass and momen-
tum that may either lead to a delay of
the construction project, protracted lit-
igation, or both. Second, it makes it
more likely the A/E on the project makes
the decisions without the necessity of
retaining a third party who may need to
spend many hours studying project doc-
uments or interviewing witnesses before
turning attention to resolving the dis-
pute at issue.

To a lesser extent, recognizing a qual-
ified immunity defense assists in retain-
ing and maintaining qualified professionals
as architects and engineers. These pro-
fessionals put themselves into contentious
positions in order to fairly resolve con-
flict and assist all parties in completing
construction projects within the para-
meters of the governing contracts. If a
qualified privilege is not recognized, then
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it may either discourage A/E profession-
als from taking on this important role as
an arbiter of disputes, or it may cause
other veteran A/E professionals, who pos-
sess the experience and qualification to
serve in this capacity, to exit the profes-
sion earlier than they would have other-
wise. These decisions may be made, in
part, due to increased insurance premi-
ums that reflect this additional exposure
to liability.

Finally, if application of a qualified
immunity is deemed to be unfair under
the particular circumstances of a specific
construction project, then the parties
are free to negotiate a contractual waiver
of this limited immunity. Failure of
sophisticated parties to negotiate and
agree to such a waiver is further evi-
dence that application of such a narrow
immunity defense is neither unfair nor
overly broad. A substantial factor sup-
porting this conclusion is that parties
aggrieved by perceived errors made by
A/E’s acting in their role as an arbitra-
tor typically have the right to preserve
their claim or dispute for determination
either in the court system or through
formal arbitration.

Future of the immunity defense

A recent trend replacing the architect and
engineer with a third party to deter-
mine certain disputes may weaken the
opportunities to apply the immunity
defense in claims alleged against archi-
tects and engineers. The most recent
and conspicuous example of this trend
is in the AIA’s Document A201-2007,
General Conditions of the Contract for
Construction, which was recently revised
to introduce the concept of an Initial
Decision Maker (“IDM”).2* However,
the IDM concept was first introduced
by the AIA in its 2004 edition of the
Al41, Agreement between Owner and
Design-Builder.

Appointing a third party rather than
the project architect as the IDM, as can
be done in the AIA’s standard Agreement
between Owner and Design-Builder, may
arguably achieve many of the same results
as a waiver of the immunity defense dis-
cussed in the previous section. It also
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demonstrates that this issue is subject
to real negotiation between the parties.

More recently, the 2007 version of the
A201 contract now allows the owner and
contractor to select a third party (i.e.,
an individual other than the project
architect) to serve as the IDM. The IDM
makes initial decisions regarding “Claims”
asserted pursuant to section 15.2 of the
A201 and certifies termination of the
“Agreement” pursuant to section 14.2.2.
According to the operative definitions of
the A201 contract, the term “Claim” is
defined as follows:

A Claim is a demand or assertion by one of the
parties seeking, as a matter of right, payment
of money, or other relief with respect to the
terms of the Contract. The term “Claim” also
includes other disputes and matters in ques-
tion between the Owner and Contractor aris-
ing out of or relating to the Contract.?®

The scope of the definition of “Claim”
notably stops short of providing that
all “other disputes and matters in ques-
tion between the Owner and Contrac-
tor arising out of or relating to the
Contract,” fall within its definition.
Indeed, sections 4.2.6 and 4.2.12 under
the general heading of “Communica-
tions Facilitating Contract Adminis-
tration” demonstrate an attempt to carve
out areas of decision making that may
be subject to dispute and for which the
project architect will not be held liable—
so long as those determinations are
made in “good faith” as required by the
terms of the contract.

Nevertheless, it is possible architects
and engineers not selected as an IDM
may face arguments they are no longer
protected by a qualified immunity if they
issue determinations on “Claims” in con-
tracts where a third party is designated
as an 1DM. This underlies one of the
threshold elements required in order for
the defense of qualified immunity to be
applicable to architects and engineers,
namely that they are acting pursuant to
an agreement between the owner and
the contractor designating them to serve
in a quasi-judicial role.

Ironically, in providing a procedure
allowing architects to avoid the diffi-
culty of being caught in the middle of dis-
putes between owners and contractors,
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the ATA may have opened the door to
further liability of architects. The extent
to which the liability of architects may
have been increased will be determined
in cases going forward. To the extent an
architect is no longer contractually
responsible for determining “Claims”
under the A201 contract, the extent of lia-
bility appears to be minimal. However,
if an architect volunteers to determine
those “Claims,” then the door to liabil-
ity is arguably being opened. W
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